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4 .presenting this direct testimony?

behalf of the Florida Cable Telecommunications Association, Inc., Cox Communications

and Bright House Networks, LLC, the "Complainants" in this matter.

Would you please state your name, occupation and on whose behalf you areQ:

A: Yes. My name is Michael T. Harrelson. I am a registered professional

Gulf Coast, L.L.C., Comcast Cablevision ofPanama City, Inc., Mediacom Southeast, L.L.C.,

engineer (Electrical), and an engineering consultant. I am appearing in this proceeding on

Background
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Q: Would you please summarize your experience and qualification~?

A: I have a Bachelor of Science in Industrial Engineering from Georgia Tech,

where I was a co-op student while working for Georgia Power Company. I have worked qn

or around electrical systems and the electricity business for most of my life. I got my start in

the business working part time for my father's business, Harrelson Electric Co. when I was

11 years old. I started working at Georgia Power in electric distribution in their co-op

program, where I also began work toward my BS when I was 18, in 1963. Except for a two-

year period from 1970 to 1972 when I served as an officer in the'United States Army, I was

at Georgia Power in various districts l:!Ild in various capacities of electric distribution,

engineering, construction and maintenance until April,1992. From 1992 until the present, I

have done consulting work in the same field. I am a registered professional engineer in

Georgia and Florida. A more detailed rendering ofmy work history is included in my CV

which is attached as Harrelson Exhibit 1 ("MTH Ex. 1").
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1 Q: Have you had any experience in working with joint use of electric distribution

2 poles by communications companies?

3 A: Yes. I have had extensive experience in that area.

4 Q: Do you have knowledge of the National Electrical Safety Code ('~SC"),as

5 well as the engineering and construction practices of electric utilities, telephone companies

6 and cable operators?

7 A: Yes I do. The NESC is the national safety standard for electric supply stations

8 and electric supply and communication liries. The current edition is ANSI C2-2002. The

9 purpose of these rules for lines.is the practical safeguarding of persons during the installation,

10 operation, or maintenance of electric supply and communication lines and associated

11 equipment. This code is not intended as a design specification or as a construction manual.

12 The NESC rules contain the basic provisions that are considered necessary for the safety of

13 employees and the public under the specified conditions. Ifthe responsible party wishes to

14 exceed these rules, he may do so for his own purposes, but need not do so for safety

15 purposes. NESC compliance is mandatory in Florida for electric power and communications

16 companies.

17 I consider myself to be an expert in the NESC and its application.

18 Q: Why is that?

19 A: As I mentioned a moment ago, I have been working on or around electrical

20 systems for nearly 47 years. I worked for Georgia Power Company for a total of27 years,

21 including during the late 1960s and early 1970s when the first cable television systems were

22 built in Georgia, and elsewhere around the country. Since I was at Georgia Power until

23 1992, I also witnessed the upgrade and rebuild of improved generations of cable television



1 systems and saw how both cable companies and pole owners, including especially power

2 companies, worked together to complete these system upgrades and rebuilds. Since retiring

3 from Georgia Power I have worked as a consulting engineer and an expert witness to electric

4 companies, cable companies and others.

5 Q: Have you ever been qualified as an expert witness previously?

6 ' A: Yes.

7 Q: In what subjects or fields have you been so qualified?

8 A: I have been qualified as an expert in (l) the National Electrical Safety Code

9 requirements; (2) electric power distribution design, construction, engineering, operation, and

10 maintenance procedures; (3) joint use ofutilitypoles by power and communications

11 companies.; (4) OSHA electric power and communications safety regulation; and (5) the

12 National Electric Code, which applies to electric power utilization systems.

13 Q: On how many occasions have you given testimony as an expert witness in

14 these areas?

15 A: I have testified either in deposition or at trial approximately 37 times in the

16 past 16 years.

17 Q: Do you have additional relevant experience?

18 A: Yes. I have participated in more than 100 pieces of litigation or accident

19· investigations as consultant.

20 In matters closely related to some issues in this proceeding, I have testified in a pole

21 attachment dispute before the Utah Public Service Commission. That dispute involved

22 attachment permitting procedures, engineering guidelines for attachments, and interpretation

23 ofthe NESC.
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9 unlike the pole identifications that are in part at issue in this proceeding. Through these

12 art" ofutility and communications company practices in this area.

11 aerial utility plant and joint use, but am also very familiar ¥lith the trends and "state-of-the-

Yes. I think so. I regularlyattend conferences on joint use, conduct training

Has your work been limited to field work?

No. I have been working with joint use issues for approximately 40 years. In

Are there other aspects of your training and background that may be relevant

A:

Q:

A:

Q:

In addition, in a similar dispute in Arkansas, I have submitted written testimony to the

attachment procedures in Louisiana.

comments to the Louisiana PSC in a proceeding to reconsider regulations regarding pole

FCC and participated in a mediation session before the FCC. I have also submitted written
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6 to your report?

2

1

3

8 sessions, and conduct pole-line inspections for pole owners like electric utilities that are not

17 attachment applications by third parties (such as cable companies).

15 addition to working at the field level where the daily work is performed, I have also worked

19 interpretation and application for 14 years. This includes inspecting joint use facilities;

13

14

18 I have consulted as a Registered Professional Engineer in joint use contract

20 training field engineers and line workers in the NESC, Joint Use contracts and safe-work

22 which are additional requirements imposed by power companies). I have also negotiated

23 procedures, techniques and schedules to complete safety audits, make:-ready engineering,

10 activities I am very familiar not only with standard industry practices as they relate to outside

16 at the administrative and supervisory levels. My experience also includes working with pole-

21 rules; and negotiating specific separation, clearance and arrangement requirements (some of
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1 make-ready construction and post-inspection for joint use projects. I have prepared and

2 conducted workshops or seminars for national joint use conferences and personally

3 conducted several NESC code compliance audits. I have also prepared the necessary make-

4 ready engineering for power companies and communications companies to correct violations

5 uncovered during those audits. Additionally, I have been President oflocal utility

6 coordinating committees in Brunswick and Milledgeville, Georgia, and periodically have

7 attended national joint use conferences.

8 Q: Please describe y~ur work as President of the local utility coordinating

9 committees?

lOA: These organizations are established to foster better communication among the

11 different industries and users that need to use poles and rights-of-way. We discuss, design

12 and implement ways to accommodate safe, practical and timely access and use of the limited

13 facilities that each of these different companies needs to use to provide their services.

14 Q: Are these committees to facilitate joint use of poles?

15 A: Yes, in part. Other issues such as joint trenching, right-of-way restoration,

16 road maintenance and tree-trimming are also considered. But the principal motive for these

17 particular orgariizations and ones like them is to provide a forum for inter-industry

18 understanding and finding real-world solutions t~ real-world problems in the operations of

19 electric, telephone, CATV, gas and governmental organizations.

20 Participation In This Proceeding

21 Q:. Could you please explain what your assignment from the Complainants was in

22 this proceeding?
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1 A: Certainly. I was asked to review materials relating to GulfPower's claim,

2 under a test set forth in Alabama Power v. FCC, 311 F.3d 1357 (11 th Cir. 2002), for a

3 substantial increase in annual pole rent for Complainants' attachments to Gulf Power's

4 distribution poles and review any Gulf Power documents, discovery or other materials

5 produced. I was asked to prepare expert testimony relating to matters within my area of

6 expertise. In particular, I was asked to form an opinion ofwhen utility poles may be said to

7 be "at full capacity" and to evaluate data'relating to specific poles identified by both Gulf

8 Power and by the Complainants with regard to whether such poles could, consistent with

9 standard electric industry procedUres and Gulf Power's own practices, be said to be at full .

10 capacity and other matters that might arise.

11 Q: What must be.considered in defining "poles at full capacity?"

12 A: A reasonable definition ofwhen utility poles may be said to be "at full

13 capacity" must be consistent with the requirements of the NESC and should be consistent

14 with standard electric industry practices. Standard industry practice for electric utility

15 companies, including Gulf Power Company, which must comply with the NESC, is to

16 perfoID;l "make-ready" engineering and construction to accommodate communications

17 attachments, including cable TV attachments, on poles used for electric power distribution.

18 Make~ready may be defined as the design process necessary to determine how and ifa pole

19 or poles can accommodate additional facilities being contemplated, and ifdeemed

20 appropriate, the construction work necessary to add the facility. Make-ready, including

21 design and construction, is frequently thought to apply only to make-ready for

22 communications attachments or rearrangement. It also applies to additional power facility

23 attachments and rearrangement. Step one ofthe design process is to identify existing.
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1 violations of the NESC. The NESC violations must be corrected whether the additional

2 facilities are actually installed or not. Step two is to design the desired facility addition. The

3 make-ready design for an additional communications attachment mayor may not require

4 steps such as the moving of other attachments including power on existing poles or replacing-

5 existing poles with incrementally taller ones or setting additional poles in line. The party for

6 whom make-ready (rearrangements, pole changeouts or interset poles) is required to provide,

7 space for a new attachment, usually pays the cost of such make-ready. The make-ready

8 process is expressly provided for in GulfPower's CATV Permitting Procedure. That

9 procedure states:

10 Gulf engineer will decide if the attachment location described on--

II the Permit has appropriate clearances (meets all NESC and Gulf

12 Specifications etc.) and poles are of sufficient strength (not rotten)

13 to support CATV attachments. Engineer will make one of the

14 following choices: (a) No Make-ready Needed (NWR). Engineer

15 says it is safe (no NESC or Gulf Specification violations and pole

16 is of sufficient strength) for the CATV to attach. No work required

17 (NWR) or (b) Make-ready Needed (DSO). Ifline work on Gulfs

18 poles is needed for CATV Company to safely attach, then the

19 Engineer will promptly prepare a DSO.

20 Gulfs procedure further states that once the CATV Company pays the costs ofany required

21 make-ready work, which will "provide space for Licensee's attachments as shown on [the]

22 DSO," Gulf Power will issue a permit to attach. Thus, in the field and in reality, whether a

23 pole is genuinely at full capacity does not depend on the condition of a pole at a fixed_
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moment in time but upon the potential of a pole or replacement pole(s) at a given location to

accommodate attachments, in accordance with NESC rules (a performance standard) and

Gulf Power's own practices and construction standards. The pole component ofa power line

is very dynamic. Harrelson Exhibit 2 ("MTH Ex. 2") (Gulf's CATV Permitting Procedure").

18 definition of when a pole is at full capacity?

20 Statement of Work ("SOW") prepared by its pole surveyor, Osmose, equates a "full

15 government regulations. The percentage of total poles which reasonably fIt this category is

Yes. Gulf Power's definition, which is stated on page 4 of the March 4, 2004

Would you please summarize your fmdings with respect to Gulf Power'sQ:

A:

A: A pole at full capacity should be defIned as a pole which could not be

stronger pole to accommodate a desired new attachment by Power or Communication.

installed or out ofplace, re-spaced ifpoles are too far apart, or replaced with a ,taller and/or

Q: In light ofelectric industry custom and Gulf Power's own procedures, what, in

design height under overhead transmission lines, poles near airport runways with their height

limited by the Federal Aviation Administration, or poles whose height is limited by local

your opinion, is a reasonable definition of when a pole may realistically be said to be "at full ,

Reasonable examples of poles at full capacity might include poles already at maximum

strengthened enough if it is too weak, rearranged if its attached facilities are improperly

capacity"?

19

17

22 any ofvarions ''NESC vertical clearance violations" between Gulf Power's electric

16 very small.

21 capacity" pole with a "crowded pole," and essentially defInes a crowded pole as a pole with

23 equipment or wires and communications attachments. Three of the six: alleged NESC



13 Exhibit 3 ("MTH Ex. 3") (Osmose SOW, with revised appendices).

7 12" separation between comrinmication drops

6 separation between communication cables

Yes, I have. Gulfs defInition is neither a realistic nor a workable defInition of

Have you reached an opinion about the reasonableness ofGulf Power's

A:

Q:

Direct Testimony ofMichael T. Harrelson, P.E.
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3 NESC violations cataloged by Osmose and set forth in the Appendices to the SOW is greater

1 violations are Gulf requirements which exceed the NESC requirements. Gulfs defInition

2 itselfwas apparently expanded during the Osmose pole survey, since the list of alleged

8 30" separation betWeen communications and power lines

9 (including neutrals) in spans between poles

4 than those clearance violations actually listed in the defInition on page 4 of the Osmose

5 SOW. The additional requirements added by Osmose were Requirements for: 12"

22 ofspace for a new attachment. Any ofthese alleged violations are used by Gulf to claim that

19 Appendix A, Gulf gives no consideration to whether and how make-ready work; which must

11 4' separation between CATV anchors and power anchors.

10 40" separation between power guys and communications on pole~

17 "full capacity." Gulf disregards the actual, dynamic nature ofpoles in a joint use utility

21 attachment permitting procedures, could correct safety violations and'lead to the availability

16

20 be performed to comply with the NESC and which is an integral part of Gulfs own pole

18 system. In adopting the defInition in the Osmose statement ofwork as contained in revised

12 These requirements were all added to the original defInition as alleged violations. Harrelson

23 a pole is at full capacity regardless of the effect of simply correcting the violation.

14

15 proposed defInition of "full capacity"?
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1 A few examples clearly illustrate the unreasonableness of Gulfs definition. If the

2 violation is a missing bond wire between a CATV ground and a Gulf ground and it is then

3 bonded as required by the NESC, Gulfs definition would nevertheless require that pole to be

4· considered full capacity. If a 50-foot pole had a TV cable attached at less than 52 inches

5 below power at 27 feet above ground, that pole would be forever considered full by Gulf

6 because there is not room above CATV for another attachment. There would be almost 10

7 feet of available space below CATV. The outrageous examples could go on and on. Gulfs

8 original definition includes only one instance ofmake-ready engineering - it contemplates

9 that if a pole has a low communications cable, and make-ready is designed to raise that cable

10 to meet a minimum height requirement, then a pole would be considered "crowded" if, after

11 the make-ready work, a power-to-communications clearance requirement would be violated.

12 Even that make-ready design was not done during the abbreviated Osmose survey. More.

13 generally, Gulf Power's failure to acknowledge the requirement to cure NESC violations and

14 the essentiaI rol~ make-ready plays in such remediation makes Gulf Power's definition of full

15 capacity unrealistic. Ifa pole has attachments improperly placed, or improperly connected, it

16 is relatively simple to shift and/or reconnect them to provide for correction ofviolations and

17 the efficient use ofpole space. Similarly, if a new attachment or existing attachments

18 necessitate a change-out to an incrementally taller pole that Gulf routmely uses and that is

19 available from Gulfs inventory, that too, is routine work. Gulfs CATV permitting

20 procedure provides that, once the new attacher pays Gulf for the cost of the make-ready work

21 for rearrangement or change-out, the Gulf engineer will grant the peimit for the new

22 . attachment. Not to do rearrangement and pole change-out if the space is needed would be

23 ridiculous, and inconsistent with industry custom and Gulfs own practices. Expanding pole



17 visited.

4 with the Commission on January 20, 2006?

2 pole space or more pole line capacity.

Would you please summarize your [mdings with regard to the 50 poles

Yes. Gulf Power's Fifty Pole Identification includes, in its attached Exhibit

Yes.

Have you reviewed "GulfPower's Fifty Pole Identification," which was filed

A:

Q:

A:

Q:

8

5

6

3

1 capacity is exactly what Gulf Power and all other power companies do when they need more

9 A, materials relating to 40 poles reviewed by Gulfs pole surveyor, Osmose, and, in its

Direct Testimony ofMichael T. Harrelson, P.E.
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7 contained in Gulf Power' s Fifty Pole Identification?

22 done by communications companies. However, it is not clear whether the pictures show the

19 pictures of 5 of the 10 poles; the pictures are very poor quality and do not indicate when they

20 were taken. From the pictures and related documents, it appears that GulfPower performed

15 observations. The spreadsheet also lists various alleged violations of the NESC or of Gulf

21 make-ready work on those five poles and that make-ready work done on the other poles was

18 For the 10 Knology-related poles, Gulf Power has provided black and white copies of

16 construction standards that Osmose contends it observed on those poles on the day when it

13 of and between attachments on a particular day during April or May of 2005 when Osmose

11 known as "Knology" paid Gulf Power for make-ready work several years ago. For the 40

12 Osmose-reviewed poles, Gulf Power has provided a spreadsheet listing certain measurements

14 visited each pole, together with pictures of the 40 poles taken when Osmose made its

10 attached Exhibit B, materials concerning 10 poles for which a cable television provider
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Deposition of Rex Brooks

Complainants' Exhibit 85

Page 1, lines 1 through 23

Page 18, line 3 through Page 19, line 20

Page 21, lines 3 through 20

Page 26, line 2 through Page 28, line 23

Page 30, lines 9 through 19

Page 34, lines 2 through 22

Page 42, line 6 through Page 49, line 23

Page 54, line 1 through Page 57, line 23

Page 68, line 5 though Page 69, line 2

Page 75, lines 1 through 22

'Page 83, lines 2 through20

Page 86, line 3 through Page 87, line 23

Page 89, lines 3 through 21

Page 94, line 2 through Page 95, line 22

. Page 103, line 2 through Page 104, line 22

Page 108, line 8 through Page 110, line 4

Page 133, line 20 through Page 134, line 5
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13 Q 1was gomgto say'after 1996 did thatprocess 13 Q IflorexariJple a 40 fOot pole is inadequate and

14 .thaty~J~diS~ed~1 - - 14 ~i)peratl:lrpaysfor-a 45 foot pole. who getS iI!'Y
1!t A . .No.- 15 revenuethatmlghtcomefrom~aQd"ItiOnalfourieet

l60 You memioned in.a few Instane;es~m~ be . 16 _of $I!?ceify~ass~owe operator is _goIng:fD use.. . . . .. .
-11 poles where for englneer;ngy~ can't puta taller -17 one of the ;-lVe-~tand the,additional four foot of

18~In'-a!'you gh,e me.~xample?·. ·18" s~ of~tis Ill!'ningd~ to a third party? .

19 A .'_lfyOu're·fa~i-with.a-.re9u!'ttorstationit. 19 A. GulfPowerwouldgetthatadd-ltionaJSI!3ce.

20 re.gulatestbe-v~. it"s-a two-Pote.c»nflgUt3tion - 20 Q .As far astlie"existing poles that are iI!'tbe
21 wiIh~ re9ulators "00_a.platf~ and~Useyou're· 21fie1d~'a~_beirlg changed out on these partiCular

22 limiteds~~ in~ C!Jange ofyoUrline going .22Situatio.ns where ~re·s-makeready would it be-fair

23 - .from a shoJter pole toa ta!Jer:P9Je and In Order to -23-, to saythatat the mome-ritmake_readyls being done OR.

~ s. ~; COURT aEl'Ol\~6t:Confideniial as~f 7/11/2006' Ll\IIREJI So- JlOIl.GI\N. COURT ~RTER •
(2S~1 '990-3893" ; - - !25XJ '90-389~ -

- i-OrderFCC 06M-21
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1
2
3
4

5
6
7 Q.
8 A.

PRE-FILED DIRECT TESTIMONY OF
PATRICIA D~ KRAVTIN

INTRODUCTION

PLEASE STATE YOUR NAME, POSITION, AND BUSINESS ADDRESS.

My name is Patricia D. Kravtin. I~ ali economist in private practice specializing

9

10

11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

26

27

in the analysis of telecommunications, cable, and energy regulation and markets. My

business address is 57 Phillips Avenue, Swampscott, Massachusetts.

. Experience and Qualifications

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

A. I received a B.A. with Distinction in Economics from the George Washington

University.· I studied in the Ph.D. program in Economics under a National Science

Foundation Fellowship at the Massachusetts Institute of Technology (M.LT.). My fields

of concentration at M.I.T. were government regulation of industry, industrial

organization, and urban and regional economics.

My professional background includes a wide range ofconsulting experiences in regulated

industries. Between 1982 and 2000, I was a consultant at the national economic research

and consulting firm of Economics and Technology, Inc. (BTl) in that firm's regulatory

consulting group, where I held positions of increasing responsibility, including Senior

Vice President/Senior Economist.

Upon leaving ETl in September 2000, I began my own consulting practice specializing in

telecommunications, cable, and energy regulation and markets. I have testified or served

as an expert witness on telecommUnications matters in proceedings before over thirty

1



I state, provincial, and federal regulatory COmmISSIOnS, including the Federal

2 Communications Commission ("FCC" or "Commission"), the Federal Energy Regulatory

3 Commission ("FERC"), and the Canadian Radio-television and Telecommunications

4 Commission ("CRTC").

5 In addition, I have testified as an expert witness in litigation before United States District

6 Court. I have served as an expert on matters relating to Section 253 of the

7 . Telecommunications Act (''Removal of Barriers to Entry") before the United States

8 District Court for the Eastern District of New York, the Northern District of New York,

9 and the Southern District of California. I have also testified before the United States

10 District Court for the Eastern District of Tennessee in antitrust cases relating to

11 telecommunications competition and market power. I have also testified before a number

12 of state legislative committees and served as advisor to a number of state regulatory

13 agenCIes.

14 Ofparticular relevance to this proceeding, I have testified as an experton.pole attachment

15 and other related matters before various municipal, state, provincial, and federal agencies,

16 including this Commission, on numerous occasions.

17 Q.
18

19 A.

HAVE YOU PREPARED A DETAILED SUMMARY OF YOUR
EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE?

Yes. A detailed resume summarizing my trainiDg, previous experience, and prior

20 testimony and'reports is provided as Attachment 1 to this testimony.

21

2
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2

3
4
5
6
7

8
9

10

11

12

13

14

15

16

17

The distinction.between crowding and full capacity has been described in the economic .

literatUre as follows:

Congestion refers to the costs arising from crowding effects (too
many users in the system), and scarcity is a situation of
exclusion ofsome firms from the system due to lack of

. 25capacIty.

That Gulf Power chooses to define the concepts of crowded and full capacity as

equivalent, -practically or otherwise, for purposes of this case, does not in anyway alter

the fundamental economic distlnctionbetweenthe two.

Similarly~that the Osmose Statement of Work defines the concepts of crowding or full

capacity as one and the same ("to mean a pole that cannot host another attachment

without rearrangement or changeout" 26) only means the results of the Osmose survey are

flawed, not that the two concepts are equivalent from a true economic perspective.

A bigger problem with GulfPower 's definition of full capacity, however, is its failure to

take into account thedynarnic state-of-being inherent to poles.

18 Q.
19'
20
21

22 A.

PLEASE EXPLAIN WHAT YOU MEAN BY THE DYNAMIC STATE~OF

BEING INHERENT TO POLES AND GULF POWER'S FAILURE TO
TAKE THAT INTO ACCOUNT IN ITS DEFINITION OF . FULL
CAPACITY.

An inherent economic characteristic of pole capacity is that, under nonnal

23 operating conditions of production, it is not fixed in the short-run. Rather, it is dynamic

2S Gustavo Nombela, Gines de Rus, and Ofelia Betancor, Competitive and Sustainable Growth Programme
and Marginal Cost for Transport Efficiency, UNITE (Unification of accounts) WP7: User Costs and.
Benefits, Case Study 7: Evaluation of Congestion Costs for Madrid Airport (1997-2000), Version 2.0, 30
April 2002, emphasis added.

26 GulfPower Non-Binding Proffer of"Full Capacity" Pole Evidence, October 17, 2005,at 2.

27



1 in nature, and any economically meaningful definition of full capacity for poles will

2 reflect this dynamic state-of-being inherent to poles. In the overwhelming majority of

3 cases, by Gulf Power's own admission, additional attachments can (and are)

4 accommodated in the course ofnormal and customary operating practices ofpole owners,

5 including pole rearrangements and change-outs. 27 In this very real economic sense,

6 therefore, pole capacity is not static or finite.

7 Generally speaking, it is the fixed nature characteristic of most inputs that limit capacity

8 or scale of operations. All inputs are ultimately variable in the long run, but what makes

9 poles unique, is their inherent ability to provide for greater effective capacity in the

lQ "shortest" of short-runs. Productive capacity on poles can be hamessedgenerally as fast

11 as the paperwork can be processed, and a technician can be called down to rearrange

12 attachments or a taller pole can be transferred from inventory.

13 This economic attribute of poles distinguishes poles from other assets (e.g., land, marina

14 space) for which valuation methods cited by Gulf Power have been applied, and means

15 that an additional attachment is, as a general proposition, non-rival with respect to current

16 and potential pole attachments.

17 The condition of full capacity exists in the economic sense when capacity is truly zero

18 sum, such that one entity's presence on the pole actually deprives another of the ability to

19 . attach to that pole. For a resource to be. at full capacity necessarily requires that capacity

20 be fixed in a short run sense. To the extent Gulf Power is able through normal and

27 See Gulf Response to Second Request No.8, also Gulf Power's Motion to Reconsider Limited Portions
ofSecond Discovery Order at I, September 30,2005; Deposition of Thomas Forbes, November 17,2005,
133-136.
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1 customary business practices (i.e., make-ready, rearrangements and pole change~>uts) to

2 harness greater effective pole capacity in the present time frame, it makes no sense from

3 an economics perspective to say the pole is at .full capacity. Indeed, the power

4 company's routine practice of accommodating additional attachments of poles is the

5 antithesis ofa "zero sum" situation.

6 Q.
7
8

9 A.

IN WHAT RESPECTS IS GULF POWER'S ROUTINE PRACTICE OF
ACCOMMODATING ADDITIONAL ATTACHMENTS THE
ANTITHESIS OF A"ZERO SUM" SITUATION?

After performing what is routine work on the pole (for which it is compensated by

10 the incremental attacher through make-ready pursuant to Section 224), the power

11 company does not have to displace an existing attachment, or turn away another

12 attachment. In fact, the power company is typically able to accommodate even more

13 attachments after the routine work has been performed, than it was before.

14 It is a totally perverse economic result under such circqrnstances as just described to

15 identify such a pole as being at "full capacity," and on that basis allow the power

16 company to charge not only the additional cable attacher but other pre-existing cable

17 attachers a rate higher than the cable rate (which is already in excess of marginal cost).

18 Such an outcome violates the cost-causation principles underlying Section 224, by

19 requiring pre-existing attachers, who were not the cause agents in any principal respect,

20 to pay more than they were paying before the pole change-out or rearrangement.

21 Q.
22

23 A.

WHAT IS GULF POWER'S POSITION REGARDING THE DYNAMIC
APPROACH TO FULL CAPACITY YOU DESCRIBE ABOVE?

Gulf Power's position is that adopting a dynamic approach to full capacity would

24 make it impossible for GulfPower to meet its burden since, as GulfPower acknowledges,

29



1 "virtually any pole can be.changed OUt.,,28 This is a strawman argument, and one that is

2 not valid for several reasons.

3 First, there are a nwnber of real-world situations where it will not he possible for the

4 power company to harness greater effective capacity on a pole. Some examples

5 identified by the Complainants include:

6 "For example, a layer of impenetrable rock may exist underneath the pole
7 precluding a taller pole from being sunk low enough in the ground as
8 required by applicable engineering codes; a height limit may be imposed
9 by the Federal Aviation Administration for poles in a given geographic

1o area; an overpass or other cables or wires{e.g., electric transmission lines,
11 streetcar wires, etc.) might interfere with placement ofa taller pole; or a
12 50 foot pole mighthave so many attachments as to render it "full," but no
13 taller 55 pole exists in inventory." 29

14
15 Second, while these types of situations where pole change-outs cannot practically occur

16 due to terrain, obstructions, or zoning restrictions may be limited in nature, they are the

17 only true instances where poles can be characterized as zero swn or rivalrous in nature.

18 Hence, such instances are the only legitimate, economically valid cases where a potential

19 finding of"full capacity" can he made, and the type ofevidence GulfPower must provide

20 in order to meet its burden ofproof in this case with respect to the first of the two APCQ

21 criteria. Under the two-prong test established in APCo, the power company would still

22 have to prove the existence of an actual lost opportunity either in the form of a ''bidding

23 firm" or "higher valued use" of the power company that was actually tUrned away or

24 precluded.

28 Gulf Power's Motion to Reconsider Limited Portions of Second Discovery Order, September 30, 2005,
at 4.

29 Complainants' Responses to Gulf Power's First Set of Interrogatories and Document Requests, April 18,
2005, at 18.

30



1 That Gulf Power may deny access for reasons of "insufficient capacity" does not affect

2 this fundamental economic reality of full capacity. Moreover, Gulf Power's ability to

3 deny under Section 224 is not absolute; it must be agreed upon and carried out on a non-

4 discriminatory basis. Since Gulf Power routinelyperfonns make-ready, rearrangements,

5 and pole changeouts for itself, its joint pole owners, and other third-party attachers, it

6 .would seem Gulf Power would not be able to refuse to perfonn make-ready at its own

7 unfettered discretion and for the sole purpose of being able to charge .a higher ''just

8 compensation" rate to a particular class of (cable) attachers.

9 Because Gulf Power's ability to seek additional compensation in excess ofmarginal cost

10 is tied to the demonstration of full capacity (in conjunction with lost opportunity), it is

. 11 obviously in Gulf Power's own interest to embrace a definition of full capacity that

12 would encompass the largest number of poles possible. Gulf Power's position that the

13 need for, or the previous occurrence of make-ready work to accommodate an additional

14 pole attachment, in and of itself,,,3o demonstrates a condition of "full capacity" is

15 consistent with such a strategy.

16 However, the relative frequency of "full capacity" poles has no substantive bearing on

17 the· validity of the economic concept of full capacity. If anything, since Gulf Power is

18 already receiving just compensation for use of its poles, there should be no expectation of

19 a large number ofpoles that would qualify for additional compensation under the APCo

20 criteria.

30 See, e.g., Gulf's Non-Binding Proffer of"Full Capacity" Pole Evidence, October 17,2005, at 2.
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1 testimony.

697

They have to say that my opinion is based

2 on what I've read and what I've heard in court. And I

3 think I'm entitled to receive that in that fashion. So

4 I'm going to overrule the objection.

5 Let me ask Mr. Dunn, would you rise, sir,

6 and please raise your right hand.

7 Whereupon,

8 MICHAEL DUNN

9 was called as a witness by counsel for the

10 complainaints and, after having been first duly sworn,

11 was examined and testified as follows:

12 JUDGE SIPPEL: Please be seated.

13 Mr. Campbell.

14 DIRECT EXAMINATION BY COUNSEL FOR RESPONDENT

15 BY MR. CAMPBELL:

16 Q Mr. Dunn, are you the same Michael R.

17 Dunn that submitted in this proceeding prefiled written

18 direct testimony that has been marked for purposes of

19 identification as Gulf Power Exhibit A?

20

21

A

Q

Yes, I am.

Do you have any corrections. to

22 your testimony that you would like to make before we

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., NW.

WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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725

Real work practical application. When you

2 were saying you could only apply what APCO's language

3 has to mean, why did you choose that language?

4 A Because to me crowding, it means that -

5 and fully occupied means the same thing, that there is

6 no space for another attachment.

7 Q So in your testimony, then, full capacity

8 would be no space without a rearrangement or make-ready

9 for another attachment; is that right?

10

11

A

pole out.

I don't take it as far as changing the

Because as I read it, it's talking about a

12 pole. And so crowding to me would be a pole that you

13 could not rearrange. That pole to make space for

14 another attachment.

15 Q So it's a pole that could not be

16 rearranged to make space, would be crowded.

17

18 me.

19

A

Q

But rearranged does not mean replaced to

So rearrangeable pole would not be at full

20 capacity?

21

22

A

Q

I wouldn't think so.

Now on crowding there had been some

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.

WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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This Agreement is'made imdentered intothe ,ist day of January,
. .... . '. '. .' ':.'-

192L by and betWeen GulfPower Company, a Mai:necorporation,
, '

hereinafter called "Gulf,'land TWC Cable Partners dba' Emerald Coast

,CableTelevisio~"hereiItafter called:IlLice:Me~.1I

WITNESSETH:

, WHEREAS, Licensee is providi~gcable communjcation serVices ,in

the area desCri?ed in Exhibit A, attached hereto, which service require~ the

installation and mmntenance of cabl~~,wires andappliances; and

WF.(EREAS, Licensee has attached certain c~bles, wires and " '

appliances to the poles of Gulfpursuant to an Agreement dated November'

19, 1993; and'

, 'WHEREAS, Gulf is willing to allow the attachment cifcables, wires

, ' 'and appliances to its poles In the area described in EXhibit A where, in Gulfs

, judgment, that attachm~ntwill not interie~ewithits own servic~_
, , '

requirements, inchldi:Ilg considerations of economy and safety, and where'

, Gulfis p'rj)tected and indemnifie'd against all re~sonable c~sts to and

liabiliti~s against it arising, from suchattacmnent. , '

, NOW THEREFORE, in consideration ofthe mutuaI.covenarit~'and '

, agieem~nts h~r~in contained Gulfand Licens~ehe~elJy agree and contra~t •
, '

with each other a~ f~llow~:'

1. ,Ter,rn ofAgreement. The term 9fthis Agreement shall commence

, "on the' ist ciay of J~nuary,1991 and subjectto ali oftfie' pr()visions"of'thi~

:Agreement, s'hall conrlnuein fuIiforce:an4 effect the~eafteruntilthe31st.,

, day ofDecernbe~,2001 unless earliert~~~~atedaccording to the provisions'

ofihis Agreement,.' The parties ~ay agree to'extend this Agr~ement for'an

.,...



- -

12~ Make Ready. Substitutions. Changes and Reartang~inents. -
,- -

• .A. : Make Ready, If it should appear to Gulf that a pole is too

short, or imldeq~ate,or ariyrearrang~mentofGuifs or other parties'

facilities is' required to accommodate the attachments,ofLicensee, Gulf shall •.
'. .

·notify LicenSee of the pole substitUtions, additionS, changes8nd .;

, rearrangements which Gulfdeems necessa~ and their estimated c~st Such .
". .'. '.

notkeshall constitute a denial ofth~'applicable pe~t(s) unles's Licep.see

authoriZes Gulfto make the substitutions, addi.tions, changes and -
. . ,

rearrangements. specified.". Licensee shaH authorize the make ready work

·within thirty(30) days afterriotification fro~ Gulf,otherwise.the permit'win
. ~ . ..' '. -" .' .' . . .".

be denied. Upon such au~horization~Licenseeshall reimburse Gulf for all

_costs incurred by it inconnectioll with such changes. LiCens~eshall.

reimburse the owner of a1).y other facilities "attached to that poleJor~y

reaSo~ableexp~~e incurred by that owrier in conjunction with such.
. ..'.

changes~ Licensee ·shall. pay toGulf at the time ofthe i'ssuance ofeach

attachment pennit ·Gulfs estimated cost ofproviding the space for all of the -
. . . . .

attachments covered by that permit pursuant to Section 3 of this Agree~ent:

Iii the'evertt the Licensee elects to instaUits ~acilities Underground'i~:'
.- .' . . ..' .

Gulfs pole line, theyshall remain undergi-oupd for a minimum offive (5) .
. .

sp.ans· ~efore. attachi1).g to'Gulfs poles.:Wh~reLicellSee. show~. s~ffi~ie~t

'reaso~' GUlfmay grantawaiver ofthis pr~visionin sp~cific cases,' .

.B. Substitutions. Changes, and Rearrangements. Ligensee ~hal1. at its'
. . -'.. '.

own expense,jnstall the attachments 'and maintain them in safe condition in •. ..

. ~ amanner satisfacto~to G~lt: Licensee'shall, at its own experu,~, at:'~ny .

· time requested by G~lffor go~d cause r~move, relocate, replace, and rene~ ,.... .
. . . . . .". . .

its facilities onthe poles. transfer'them to substituted poles'or perform any'·
. other work in connection with·the facilities'that Gulfmay.require.··. Ljce~s~e ,'.

10
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" .

. . .t.
shall notify Gulf immediately after completinitherequesteCl ~~r1c.' Ifthe

Licenseefails to comply with Gulfs request within thirty (30) days of

, , receipt of such request, Gulfmay 'perforin or have performed s{ich work at
" . ,'. '. . .

, Licensee's 'expense with no liability therefor. 'Licensee shall pay Gulf its

coSt for such work plus fifteen(15%}percenf

fu~y case de~med by Gulf to be anemergency, Gulf may, at the

expense ofLicen~ee, arrange to remove, relocate, replace or renew the,

facilities ofLicenSee, transfer them to substituted poles ~r 'perform any other

work in ~onnection:with the facilitIes thatIrtay be required in the ,

maintenance, replacement, removal or ;elocation of the poles or the,'facilities

,,9:0. them~ Gulfwill invoice Licensee for actual expenses ~ncutr~d in

, ,perfo:r:rrnng these emergency ~easures. Gulf;:;haUt~kereasoriabiesteps to

, notify the Licensee prior to performing 'any Work on the, License,e's ' , '

facilities. '

, ,13., Use of QualifiedEmpioyees aridCOIitr~ctors~ The Lic'cnsee shall

ensure that its' employees and contractors are knowledgeable of the

, ~equirements ofthe NESG ,~nd other safe wo~kpractice ~odes for "

m'aintaining proper work practic~s in orde~ t6 avoid dangerous 'conditions. '

Li.c~n~ee expressly agrees to take ali necessary steps to eIl$ure that its,

emplciyee~:~d contractors~ adequately train~d and q~afified to work with "

and ~rOl.lnd ene~gized cond~ctors"~d shall ,further ensur~ ~h~t its employees'

and contractors are appropriateiy and strictly supervised while performing'

work on Guifs poles~ Licensee agrees toinde~i:fy and:hoid harmless Gulf

for any failUre ofLice.ns~e, its em;'Ioy~es or con~a~iorst~ fuifill their

obligatiQn~ to p~rform'~orki~ a safe and proper ma~er.

11
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'~

CABLE TELEVISION ATIACHMENl AGREEMENT

.' This Agreement'is made andentered intothe17th day of March -,.'

1995;by 'and betv;een GulfPower Company" a Mai~e corp()rati~n, .
· . ..... :: ". .

, hereina~e~ called uG~lf,"andComcast,CablevisionofPanama City, Iric., .
hereina~er called "CATV Co~p~y." .

WITNESSETII:

. WHEREAS, CATV Company desires to furnish cable television'

· service in the area described in Exhibit A, attached hereto, which service. . ." .
. .

.will require the inStallation and maintenance of cables, wires and·appliances;

and, .

.WHEREAS;,CATv'C~~p~y desires to att4chcertai~ cibles, 'wIreS '. . ., .'

· .and applhinc~s tothe p~leSoiGulf; arid

WHEREAS, Gulf is willin~toallow the attachment of cables, wires .

· and appliances. to .its !?'oles in the area described in Exhibit A where, in Gulf's
., ..... '.' .

judgment, that attachment willnot interfere with its own service .

· .requirements, inCluding considerations ofeconomy and safety,and wher~. '.

G~lf is protected and inden1nlfied against all 'costs to and liabilities against it
• : ~.•• • • • .' J •

". arising from such attachment· "" _ ,

NOW THEREFORE~iri~nsldera~ionofthe mutual covenantS and'
agreem~nts herein conta:ined Gulf ariel CATV Company hereby agree and

.con~ct with each other'~follows:' " ' , .

',,1. Tenn ofAgreement.'·The tefmofthisAgr~emeri.tshall coInrrience "

'. 011 the ,I s't'day of March, 'i99J. and subJect to all or'tlie provisions'of this '

'.. ' Agreement, shan continu~hi full forc~'and effectthe~e~fter'until~e 2.2!h

· ·'day ofFebruary, 2000 Unless earliertemunated according to the proVisiops .

ofthis Agreement. The':paIties,may agree to extend this Agreement for ari.. .'. ., .. ~

additional five (5) year period azid for consecutive five (5) year periods upon

'.



: " . ." ,

,12. 'Make Ready~ Substitutions. Changes and'Reamlnge~eti~. '

, , "A. Make Ready~ If it shopld appeado Gulf that a pole is too ' '
.~" ", ." - - " - . ,.,

short, or inadequate, or any rea:rr~mgementof Gulfs or other parties' ,

.faciii'ties is required to acCommodate the ~ttachments ofCATV company)"

Gulfshall notify CATV,company ofthe pole sUbstituti~~,'additions;:' ' '
. '.' "

changes' and rearrangements which Gulfdeems necessary and tlie~ ,.. . .

'estimated cost. Such n~tic~ shallconstitlite adenial of theapplieable" ' , ' ,

,'peimit(s)unless CATV company authori~es Gulfto make.the su~stitutiODs;:

additions) changes aD~ rearrangements' speci'fied. CArY Company shall
, , ,. . . .

, authorize the make ready workwithin thirty (30) days after notification front, '
, ' . ' ,'"' " " ., " ,

',Gulf; otherwise thepennit will be denied. Upon such authorization, CATV "

"Company ~h~ll reiniblitSe Gulf for,all ~sts i~CuIT~d by it inc6~ecti()ily.rith
, ," r .,',. ,'. .', ' ". "

sucll chaJig~s. ,cATV Company shall reimburse the ownerof.anyother ,,'

, facilities ,attached to '~at p~leJor any reasonable expen~e incurre4'by that,

" oWner in conjunctionwith such changes. CATV company shall"pay to Gulf

at the time of the'lssuance:~ieachattachment permit G~fs 'e~tini.atl~d cost of '.
, '.' , ' "

providing the space for all ofthe attac~entscoy~r~dby that permit

, pursuant to Sectio~3 'of tlus Agreement' . ,

, lathe event ,th~ CATV Compan)"deets,to,'iristalltherr facilities

"underground in Gulfsi>ole"line, they~shcrll'temail1 undeigr~lind for a ""

,mini~u~' of five (5) ~pan~ before attaching t9 Gtiir's'poles. 'Where'CATV"

,Company sho~s sUffid~ntreason, Gulfmay grant 'a waiver of tI:Us provision., ,"

.in spedfic cases.'

" B. Substitutiohs,' Changes, and Rearrange~ents. 'CATV Company" '
, _.,' " .' "'..' - ":' ... ," '" ':'" "

shall, at its own expense~, install. the attachments and'maintain them insafe" "
'. .' " '.' .

condition in a manner satisfactory to Gulf. CAtv COlllpany shall, at its,
", own ~xpe~se,atany time i-~que'stedbYG~lffOf goodc~use remt>ve, relocat~, "'

replac~,and repair its' facilIties ,~ri the poles, transfer them to substi~ted ,"" "":'

poles or perfonnany other work in co~e~tionwith 'the f~~iliti~s -t~t Gulf "

. '. \.

~ , '.: ' ..

: .'



.may tequire. CATV Company shan notify Gulfimmediately after· .

completing the r~quest~dwork.. IftheCATVComp~nyfails to comply

. with Gulfs request within thirty (30) days (ireceipt of such request, Gulf·

:mayperfonn or have perfonned such work at CATV Compa~isexpens.e

with no liability therefor. CATV Company shall pay Gulfits cost for~ch
. .

. workplus fifteen (15%) ·percent. . .

In any case deem~dby Gulf to 'be all emergency, Gulfmay, at the

~xpenseofCATV~oIIipany~amm~e to i~move, relocate, replace or renew .•.
. . .. . .

the facilities of CATV Company, tranSfer them t6 substituted poles or

.. :perfonn 'any othe~ work in coooectionwith the facilities that may be ..

·required in·the maintenance, replacemerit, re~ova1.or relOCation of the·poles
..

·or the facilities on them. Qulf\yiU invo.ice CATV Companyfor actual .

. expenses incurred in perfoiIiling these emergency measures..

.13. Use of Qua1ified Employees and Contractors.. The CATV

Company shall·ensure ·that its employees and·~ont~ctors ·arekn~wledgeable

.. of the requirements ofthe NESC and ~thersafework· practice codes fo~
... . maintaining proper work practic~~ in order to ayoid danger~.us conditions,·

·CATV Compaiw expressly agrees ·to take all necessary steps to e~surethat

.it·s empIQye~s. and·contractotsaie:adequately trained and qualified·to·.work

.:.:;with.~nd a·round ener~ized conductocl,:and shaH further e~ure that its··· .

. employees and Gontractofs are appropriatelyandstrictiy supervised while

. performing work on Gulfs poles. CArV'Companyagiees· to indeniniry and·

hold harmlessGul~PowerCo~p~yfor ~yfaiiure ~fCATVCOmpanY~·its ..

. ... empl~yees or contractors to fulfil(theii obligations ·fo pe~.(mn wor~ .lna safe ..

. and proper manner. .

14. Damage to Facilities~' CATVCOInp~y shall exercise cautioh.to ..
'. . . . . . . . . . ~. . .

avoid damage t() faciiities ofGlilf and of others on Gulfs pole~. CATV
.' '. .' . -. . ~ . .'. . -. .

Company assumes responsibility for any and all10s5··or expense arising out .

·ofsuch dam~gecausedb; it andshaIl tCimt>urse Gulfor otheis oc~c~pying
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" POLEAITACHMENTAGRE~MENT

This AgreemeiIt is 'made and entered into the 1st ',day of January:; ,

1921 by and b~twe~nGulf Power Compan;, a M~inec~rporation, ' '

, hereinafter called"Gulf/ and' Cox C~mmuni~ationsPens~co)a,I~c.~
hereinafter called "Licensee." '

WI'INESSETH: ,
, , '

WHEREAS, Licensee is providing cable CQmmunication services in

'thearea described in ExhibitA, attached heret~"which service requires the

, installation and maIntenance of cables, wires and appliancesi and

, WlIEREAS, License~has att~ched certaincables,~i~es and

appli~l1~es tothe.poles' of Gulfpursuant to an Agreement dated December

10, 1991; and ',"

'WHEREAS, Guif is .;mllirtg'to allow'the attachffient of cables, wires

arid ~ppl1ances to its poles in the area described in Exhibit A where, in G~lrs
judgment, th~t attac~entw.i1I. n~t interfere with itsownse~ice . '

requirements, including considerations ofecono:m.y and safety, a!1d where

" Gulf is protected:~nd imiemnifled agaiIist ~ll ~easomible cost~ to and

liabilitie~ against it"arisingfrom,such att.achrrient.',

.'NOW THEREFORE, in.: consideratioll of the mutual covenants and,'

I

.. " .. :.
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. 12. Make Ready, S~bstitutions, Changes and Reartang~ments.

..A.·. Make.Ready.. If it should appear to Gulf t~atapole is too·

short,·or iruidequate~.or any rearrangement of Gulfs·9f other parties'

facilities is Fequired to accommodate the attachments ofLicensee, Gulf shall··

... notify Licensee ofthe pole substitutions,. additions, changes and .

rearrangemel).ts which Gulfdeems necessary and their estimated cost. Such··

notice shall-constitute a denial ofthe applicable permit(s) unless Licensee

'. authorizes.Gulf to make the substitutions, additions,. changes and .

.~earrangeinents.specifi~d. Licensee shall a~thorize the m~e ready work

within thirty (30) days aft~r notification from Gulf, otherwise th~ permit will· .
. . .. .". ~.' . . .'

be denied; Upon such authoiization, Licensee shall reimburse Gulf for ali·

c~sts incUrred by it in ~on.llection~ithsuchchanges.· Licensee shaH·· .
," ..... .... . "" .,~' ,"

reimburse the owner:ofany other fac::;ilities attached to_that pole for any

reasonabie expense incurred by that ownermconjunctiOli·with such

changes. LiCensee shall·pay to Gulf at the time of the issuance ofeach
. ..' .

attachment perinit Gulf's estimated cost ofproviding the space· for aU of the
. .' ......

attachments covered by that pennit pursuant to Section 3 ofthis Agreement.

. In the event the Licensee elects t~ install its facilities~dergi-ound in

Gulf~pole line, th~y shallTema~ undergro~dfor aminimum of five (5)

.spans before att~ching to· G~lfs.. poles. Where Licensee sho¥issufficierit

..ieas9~, Gl;llfmay~t a waive; o~this proviSIon in specific cases.· .'. .

.B. Substitutions, Cha~g~s, a~d Rearrangements. Licensee shall. at its· .

, .. own expense; install the attachments and maintain them in safe condition in .

.• ii manll~r s:~ti~tactory to' Gl,llf.Lic~nsee shall, at its own· ~xpense, at any

.·time r~quested by Gpt! for good cause remove, rdoc~te; replace,·and rep.ew .:

.its faci1itie~:on the poles, transfe~ the~ to sUbstitut~d poles orp~rfonn any.· ..

. other work in ·conIleetion with the facilities that Gulf~ayreq~ire. Li·cerisee
".

10 ".
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~Illul n~tlfy Gulf inunediately after ~ompleting the .requested work If the

.; :Licen$~e rails t~ 60~ply;with Gulfs reqlle~~'withjrilhirty(30) daysof .

receiptofsU:ch request, Gulf may perf~nn or haveperformed" such.work at'

Licensee's e~pense with~o liabiljty therefor. Licensee shall pay Gulf its

.cost for Such work plus fifteen (15%) perceIit.

. In'any'case de'e~edby Gulfto be ail ~mergency, Gulfmay. at the.. ··

.e~pense ofLicensee, arrange to remove, rel9cate,replace or renew the

f~cilitiesofLiceilsee, transfer the~ to 'substituted poies orperf~rin any other' .

'..~ork in coiuiectlon with the facilities' that.may berequired iii tIle.'

~ainte~ance, r~place~~rit, removal6r relocation ofth~ poles or the facilities.

on them~'Guifwill i~voice Licensee for ac~al expenses int~ed in

petfmming th~se eme~geIic:y~easures.. Glilf shall take rea~onablesteps to .

. notitY the LiCensee prior to.p~rfolmiriganyw~rkon theLicensee's

facilHies.

. 13~ Use of QualifiedEmployees and Contracto~s.~eLicensee·shall

ensure that its employees and contractors are- knowledgeabie or-the
. . .'. . . . . .

requirements oftheNESC and other safe work practice codes for .. ,
" '. .

maintaining proper work practices in order to avoiddangerotis concli,tions..
'. : ". . " . ..' .

Licensee (\xpresslyagrees t6 take all necessary steps to ensure ~hat its

employees cindcontractors .are ~deqUateIY: tiaine~ and-qualified to wo~kwith

'. ~nd around ener~ized conductors, :anct"shall further ens~e .th~i its'~Inployees:
and c~~tractors are. apprQpriately and strictly supervisedwhile perforrnillg

. wo~k on Gulfs' poles. -Litensee agrees' to' indemnify and holdhannless 'Gulf

- for'a~y f~iIur~ of-Licensee, its employees or c~ntrac'~orst6fulfill their. .

'. 6bligati~nstoperfo~VlorkiIi asafe~~nd p~()peimimner: .

11.



,ASSIGNMENT AGREEMENT

TillS ASSIGNMENT AGREEivfEm is'made and' entered into 'and effective ~ of the
23 rd day of January , , 199~ ("Closing Date") by and between Gulf Power

,Company, herei~aft~rcalled Liceriso~ and Mediacom Southeast LLC, hereinafter calledLicensee~

WITNESSETH; .,

WHERAS, Licensor has previouslyentere<.l. into pole attacmneilt agreements with U. S. Cable

,Television Group. L. P. ("D. S. Cable");

WHEREAS, D.' S. Cabiedesires 'to assign.:its rightS an<i obligations under the pole

attachment agreements to Licensee, ,as ofthe Closing Date; and

"WHEREAS, Licensor desires to consent to such as~ignnieiltunder the terms and c;o~ditions

, herein stated.

NOW, THEREFORE, for and inconsideration ~fthe'muhIa~'convenantsand agreements

, , herein contained, Licensor and, Licensee ,hereby agree as follows:

1.' Licensor hereby consents to the aSsignment to' Licensee ~n the ClOSing Date of the ,

followirig'pole attachment agreement with the foH6wing entities:

" D.' S. Cable Television Group. L.'P. -,pole attachment agreement dat~d osiolZ9S

,', ,2,' Licensee does hereb~ cOnvenant arid agre¢ to'do and perfo~ each ofthe conve,nants and

und~J;takfugs of the atores~d agreements, arising from and' after the Ciosmg Date, to pay each sum

ofmoney required t6 be paid under each agreemen~ to the full extent as if such ~greementshadbeen

originally made With'Licensee',

.3" Licensor and Licensee agree that the termsand conditioii$'ofthe aforesmd agreem~nts

shan conthtue in full force ~d effect an:d no modification to slich terms arid conditions shall be.. .' .

.:....



~; '.

:.
" .~

. .-."

:"." .

.·~cide during the term ofsuch agreeinents,:ex~eptm~dificatioriSwhich may be reqmr~d for safefjr, ..

. operational or other related reasons.

. 4. Licensee· cov~naiJ.ts and agrees to inde~fy, p~otect and hole{ Lkensor harml~sfr~m·any··
. . . . -. ' ..

. . aganu;t any and all ~laims~damages arid other costs (hIcluding att~ineY'sfe~s) relating to the ..

. obligations ofU. S: C~ble ·u.nder the ~greeme~ts;

5. Licensee shall pay all ol,lts't~ding debts Qwed to Licensor by U. S. Cable currentLy due or
. .

that may come due in the future under the aforesaid agreements.

,.. 6. Nothing contained in this· Assignment Agreement shaH serve to' discharge u. S. Cable, or

.th~ respective sureties ofU. S. Cable, from any li~bility aetrued or accruing under .the aforesaid

agreements. .

IN WIlNESS WHEREOF, the pIDties hereto have caus~d this Assig~entAgreement to be .

duly executed by their respe~tivecorpor~teofficers thereunto duiy authorized as the day, mo~th and .

.yeadirst written above.

?1anager

. ATTEST:·

.' . .

·;L~.·~~··It. 7h~
~RATE SECRETARY· ..•

_ ' .. , -'.

.·ATTEST:·

. .;"

LICENSOR:

.-;.:'.:

LICENSEE:· .

. .,.MEDI~cmsTt:
.: By: Medfac.aIIi ~LC, a Me~ber

!:\
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CATV,companies ~ontnicting with Gulf for pole artachn1ents shall attach

~bove the tel~phone facilities.', Amongtw~ (2)0~ ITIore cAtv compacies~
position of attachment~' on the,'pole' shall be det~mllJied~cc'ordingto the date

ofth~original,agreementbetw~en the:CATV company andGulffor agiven

'area, or thedate of~nyameridnI~ntt~su~h agr~ementtoexpand to agiveri:

'area: In any give~ an~a, the CATV'6o~pany with the earliest agreelllerit or ,,'

a~endeda&Teeni~ntsh~~l occupy,theflrst posItion above'the telepho~e
faci1iti~s, if space IS available'. The second CAT\Tcompany, shail atta~h to

,the'secondp~sitio'nabov~the telephone facilities, if,space i~ available; arid "

'so op..

,B: Wll{~n tWo '(2) 'bImore CATv companies des'ire, to attach to

thesairieGulfpoles~'prefen~nceforatta~hmentwi11.begiven in orderof, ': , . : '~
,ap~li~atio~ for permit r~ceived.' ,The attaching CATV compariysh~llattach '

i~ their assigp.~dspa~e",a~coniin~'to S~ction 11 :A., ,if space is 'available: 'If

,any c~mp~ny With'pnority'~derpara~aph II.A. above, has not exer~ised
, its right t:o att~ch to spa~e on a given pole, companies attaching under '

su~seqtient agreements l11~Y ,make provisional attachment in the space which'

ordinarily wouidbe a~ai1able to'the'"company withpriority, it-their o~, '
, " " : :.. , ' '. " ' .

, assigned space js not,availa~le ..H~-wever~ if the"compa~y having prioritY ,." '

subsequerrtly requests attachment ri~ts, any othe~ companie~' with

~ttachments 1n the area"t~ which 'the earliercoinpames'h~Ye pnorltyShail

:relinquish,tlieir position ~ndreattac~ their f~~il~ties farther up tlie,pole'~s
, ,pro~ded in Sectio~ 12 beio~.' The company requesting attac~ent rights

, . 'f" , ._.""," :,.,.' • • " .' ••• ' . , ." .. :

shall pay all make ready costs,jfany, associated with such reattachment,

~~d c6nt~ct the 9th~r~orri~~es to 'initiate ~heir transfer.' "

, , ' " ,12.' Make R~ady. Sub~titution~. Changes ~d R~~ang~me~ts.~
" A. Make Ready." Ifit shoulc'rapp~~rto Gulf-that apoie is too'

short,or inadequate" or any recriTangement ofGulfs or' oth~r parties'

fa~ilities is re~uiredto acco~odat~ th~attachrnents'o,fCATVcompaily",
,8

,',. '

c,

"



. , '

·GUlfshall notifY CA:nr co~p~ny ofthe pole substitUtions, ·additions, .

changes aridn~arrangement~which Gulf deertis necesSary and the'ii" ,

estimated~ost. Suc~ notice shall constitutea denhtl of thy applicable~ ,',

,pennit(s) uniess,CATV ~ompa~yauthorizesGclfto make the substitutions,

" additions,chaiiges andrearrangements speCifi~,d. CATV C6~npanyshall

·auth6ri~e the make ready wot:k ~ithiri thirtY (30) days ,after notificatIon fr.om

Gulf, other:Wiset~epermit -will be denied. ,Upon ,sUCh, a~thorization, CATV

·Comp'any shall reimburse GilIffor aU' costs ·i~ctirred by·it· in co:m:ection with
• "., .•...• • '. • • .:. ...J.'

'such changes. CATV company shalLreimbutse the owner .ofany other·

facilities attached to th~t pole for any reas6nabl~'e~p~nse'i~curred by that· .

'o~ner in conjunct{on with such changes. ··CATv :comp~mysh~l1 pay to Ghlf· '

at th~ time oftheissuance of ~ach attachment pennifOulfse~timatedcost of'
.. providing the spac~ f~r all·of the ~ttachme~ts' covered' by that permit

'•. purs~a~t to Section ;3 o{this Agreeme~t: .., ,.".

,•In the event the CATV Company electS to install thei~:facilities·

'undergtoundin Gulfs pole line, the'y sh~ll remain U1id~rgroundfora

: rninlmum of,five (5).spanS' before attachj.ng to QuIfs poles. WhereCATV

..,Company shows s~rficientreas9~, Gulfinay'~ant a waiver of this provision '
, <:'i~ sp~cific cases., ' '.' .,' , -'

:,:::B. ..sub'stitutions, Cha~g~, ~Iid Rearr~ngerrie~t~~.•tArV Company·

" ' shall, 'atits 'oWn 'experise, instail ~he att~cfunent~' .cind ~ainta:in them in safe : ,.' .. o· 0

, condition in a .m:aIUler satisfactory to. qulf.' CATVCompany shall, at: its '

pwn expense~: at 'any ii~erequest~d by Gulf forgood cau~~ rem~ve, relocat~,'
, . repl~ce; and re~ew its fadlities on:the p~le~"tt~n~fer~th~m to sub~tituted .'

., '0 ,. poles or perform ~mY Qther w~rk in'co~e~ti~n:with the, fa~i1ities:'thatGulf· o'

.'may require.: CATV coriIp~riyshall~otiry Gu,lfjnnnediateiyafter ,

,completIng the requ~sted ~ork. JttheC~tvC~mpanYfans to c~mply
.'.. with Qulfs °wiitt~~requ~stwithin thi~,(30): days of tec~iptofsuch'Written, :~.,

reques't~~~lfm~yp~rfo~ orh,iye perf0nn~dsuc~ \VorkOatciTV .' '

.. ,. ~ .~.. . .,:' . :;-

.......
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.- . Company's expense~th no liability the~efor. CAN COIi1p~nyshall pay..

.Gulf its reasonable costfor such workplus fifteen (15%) per-eent. .

. In·any case deemed by Gulf to bean emergency, Gulf may, at the. . . . . .

.expense ·of CATV Company, a~ange to remove, r~locate, replace or renew
'. ". ". ..,' .

the facilities of CATV Company, transfer them to~ubstitutedPQles·or·
." .".. . . ".. . .

pe~forrn any other workiri'corwectlon ~ith thefa~ilitiesth~t ·inay"be·

.. required in the maintenance, repiacement, ~eInov~l or.relpcation of the poles ...

or the facilities. on theni~· Gulf will invo'ice CATV Company for actUal

,·expenses mcurred in perforining these emergency ~easures..·· ..

. 13. Us~ 6fQualified Employeesrmd CQntract~rs.·l1leCATV

·Company .sh.all ensufe that its employees and contractors.ar~knowledgeable·

ofthe requirements~ftheNEst and other safe.work practice.codes for '..

maintaining proper w~rk:p~actices in orcier to ~voiddangero~s conditio~.. '

·CATV Company expresslyagfees to ta~e ~1l ~~cessa~ steps io.e~urethat
·its employe~s arretcontracto;s· are a~equately tramed aiid qualified to work:. . " . '. . .

·with and around eiu~rgizedconductors; and shalLftrrther ensUre that its

employees and c~mtra;.ct~rs·~e appr9priatelyandstrlctiy ~upervisedwlrile:._ ..

· .perfo~i~g :~ork.~~ G~lfs pole·s;CATV Cbmpany agrees to ind~mll1ify.and .•....: .

. ·holdhancl~ss.GulfFow~r· C9mpanyf~r any faiiure ·ofeATv Co~pany,. its ..
. " ;I.. ..: ' ....•.... : ."' .... . .•.. "... '. . .. "

. employees or contractors to fulfill their·obligations.to perfortn work iria safe

.. ~nd propii;~~m~r." >, : .'. .... . . ,.. "' .

. 14.· Damage"to Facilities~ CATV Company shall exerCis~ caution to

·a~oidda~aget~ Jaciliti6~.ofGUlfa~dorothers on Qutrs poles;' :CATV ,.:. .

... :~o~pany ~sSum~s'resp~~~ibility fo~ any ~dallioss~re~ense'arising o~t ..

·····ofs~6h damage caused bY·it and'sl1al1n~iinb~rse Gulf or others ·occupying

{J~lfspoles for ~uch loss .~~ ~xPe~se. CATV C~mp~yshaU:irnrnediately .

report dam~~e ·caused by it t~ :qulfa~d toothe;s 6ccuPYing Gulfs pol~s'.·· .
. ..". . . . .

~.

· .which are ill any way affected by such damage. .
· . '. ... ..

'. : . 10.


